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EARLY  RELEASE  MECHANISMS 

A  Report  Prepared  for  the  Criminal  Justice 
and  Corrections  Advisory  Council 
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STATUTORY    PROVISIONS 
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At  the  request  of  the  Department  of  Institutions,  the 
1983  Montana  Legislature  enacted  a  temporary  statute 
providing  for  early  parole  of  certain  inmates  when  the 
population  of  the  Montana  State  Prison  (MSP)  or  Women's 
Correctional  Center  (WCC)  exceeded  its  design 
capacity.    The  purpose  of  the  legislation  was  to 
provide  an  emergency  safety  value  for  relieving 
overcrov/ding  at  the  institutions.   In  1985,  the 
Legislature  made  the  early  parole  mechanism  permanent. 


The  provisions  governing  the  use  of  early  parole  are 
found  in  46-23-201(3)  and  (4),  MCA.   According  to  this 
statute,  an  inmate  who  has  been  incarcerated  at  least 
12  months  at  the  time  of  release  may  be  paroled  four 
months  in  advance  of  his  or  her  original  parole  date. 
The  early  parole  mechanism  is  activated  when  the 
Department  of  Institutions  certifies  to  the  Board  of 
Pardons  that  the  MSP  population  exceeds  its  design 
capacity  of  744  by  96  inmates  or  that  the  WCC  population 
exceeds  its  design  capacity  of  35  inmates  and  that  MSP 
or  WCC  has  exceeded  its  capacity  for  more  than  30  days. 
Upon  certification,  the  Board  must  consider  inmates  in 


^      Ch.     234,    L.    1983 
2      Ch.    451,    L.    1985 
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the  institution  in  which  the  design  capacity  has  been 
exceeded  eligible  for  release  on  parole  120  days  before 
their  eligibility  date. 

II.   DATA  ON  EARLY  PAROLE 

The  early  parole  mechanism  has  been  in  force  every 
month  since  its  effective  date  of  March  24,  1983.   The 
following  table  provides  data  on  the  total  number  of 
inmates  considered  for  early  release  during  calendar 
years  1985  through  1987: 


INMATES  CONSIDERED  FOR  EARLY  PAROLE 
(Calendars  years  1985  -1987) 


70 

19 

8 

43 

69 

35 

10 

24 

75 

47 

6 

22 

No.     Hearings    Paroles   Paroles 
Elig.   Waived      Granted   Denied 


1985 
1986 
1987 

TOTALS  214       101        24         89 

Source:   Board  of  Pardons 


During  calendar  years  1985  through  1987,  214  inmates 
were  eligible  for  early  parole,  an  average  of  71  inmates 
each  year.   Nearly  half  of  the  parole-eligibles  (47 
percent  or  101  inmates)  disqualified  themselves  from 
early  release  by  waiving  their  right  to  a  hearing 
before  the  Board  of  Pardons.   Forty-two  percent  (89 
inmates)  received  hearings  but  were  denied  parole.   The 
remaining  11  percent  (24  inmates)  v?ere  granted  parole. 


with  an  average  of  8  inmates  a  year  being  released  under 
the  early  parole  mechanism  during  the  last  three  years, 
one  can  safely  conclude  that  the  mechanism  is  not 
working  as  intended;  it  can  hardly  be  called  a  safety 
value  for  relieving  the  pressures  of  overcrowding  v/hen 
so  few  inmates  are  released. 

No  data  is  available  on  why  a  large  percentage  of  early 
parole-eligible  inmates  choose  to  waive  their  hearings. 
Board  of  Pardons  staff  speculate  that  many  inmates  are 
caught  unprepared  for  the  early  hearings.    They  may  be 
unaware  that  their  parole  eligibility  date  is  four 
months  sooner  than  originally  projected.   Thus  they  may 
not  have  prepared  adequate  parole  plans  or  completed 
certain  treatment  or  training  programs.   Knowing  that 
the  Board  is  unlikely  to  parole  them  because  of  these 
deficiencies,  the  inmates  may  waive  their  hearings. 

Likewise,  no  data  is  available  on  why  so  few  inmates 
are  granted  early  parole.   During  calendar  years  1985 
through  1987,  24  percent  of  those  inmates  who  received 
early  hearings  were  paroled.   In  contrast,  among  all 
inmates  receiving  hearings  during  this  period,  54 
percent  were  paroled.   One  explanation  for  the  low 
parole  rate,  proposed  by  the  Board  of  Pardons  staff,  is 
that  generally  those  inmates  appearing  before  the  Board 
for  early  release  are  more  difficult  to  parole. 
Because  the  statute  prohibits  inmates  who  have  served 
less  than  12  months  from  being  considered  for  early 
release,  eligible  inmates  are  likely  to  be  those  who  are 


■^   Interview  with  Jack  Lynch,  Executive  Director 
and  Craig  Thomas,  Administrative  Officer,  Board  of 
Pardons,  January  18,  1988,  Deer  Lodge,  Montana. 

^   Ibid. 


serving  longer  terms  for  having  committed  more  serious 
offenses.    In  other  words,  inmates  serving  lighter 
sentences  who  may  be  better  parole  candidates  are 
ineligible  for  early  release. 


III.   EMERGENCY  EARLY  RELEASE  PROVISIONS 
IN  OTHER  STATES 


As  of  1983,  at  least  15  states  had  enacted  emergency 
release  provisions.    Michigan,  in  1981,  was  the  first 
state  to  adopt  such  legislation  as  a  means  for  reducing 
prison  overcrowding.   Several  states,  including  Montana, 
have  to  varying  degrees  modeled  their  laws  after  the 
Michigan  legislation.   Below  is  a  sample  of  the 
emergency  release  legislation  in  other  states. 


Michigan 
(Sections  800.71  -  800.79,  M.C.L.A.) 


Declaration  of  emergency.   If  the  inmate  population 
exceeds  the  rated  design  capacity  of  the  prison  system 


Assuming  that  on  an  average,  after  considering 
good  tinie  earnings,  a  nondangerous  offender  is  parole- 
eligible  after  serving  one-fifth  his  term  and  a 
dangerous  offender  is  parole-eligible  after  serving  two- 
fifths  his  term,  a  nondangerous  offender  must  be  serving 
at  least  a  five-year  term  to  be  considered  under  the 
early  parole  provisions  while  a  dangerous  offender  must 
have  at  least  a  two  and  one-half  year  sentence. 

These  states  are:  Connecticut,  Florida,  Georgia, 
Iowa,  Michigan,  Ohio,  Oklahoma,  Oregon,  New  Jersey, 
North  Carolina,  South  Carolina,  Tennessee,  Texas, 
Washington,  and  Wisconsin.   See:  California  Legislature. 
Joint  Committee  for  Revision  of  the  Penal  Code,  Prison 
Overcrowding:  Emergency  Measures  and  Alternative  Forms 
of  Punishment,  (The  Committee:  Sacramento,  California, 
1984?),  pp.  5-7.   Although  Montana's  early  parole 
provisions  were  enacted  in  1983,  the  report  did  not  list 
Montana  as  one  of  the  states  with  emergency  early 
release  legislation. 


for  30  consecutive  days,  the  Corrections  Corrmiission 
requests  the  Governor  to  declare  a  state  of  emergency. 
Unless  the  Governor  finds  within  15  calendar  days  after 
the  Commission's  request  that  the  Commission  had  acted 
in  error,  the  Governor  must  declare  an  emergency. 
"Rated  design  capacity"  means  the  actual  available  bed 
space  in  the  prison  system  as  certified  by  the 
Corrections  Coimnission,  subject  to  applicable  federal 
and  state  laws,  rules,  and  regulations. 

Action  taken.   The  Director  of  Corrections  reduces  by  90 
days  the  minimum  sentences  of  prisoners  with  minimum 
prison  terms  creating  a  new  group  of  parole-eligibles  to 
be  reviewed  by  the  paroling  authority.   If  this  action 
fails  to  reduce  the  prison  population  to  95  percent  of 
the  rated  design  capacity  within  90  days  after  the 
emergency  is  declared,  the  Director  must  reduce  the 
minimum  sentences  by  an  additional  90  days. 

Eligible  inmates.   Inmates  with  minimum  prison  terms, 
except  those  serving  life  sentences  and  those  serving  a 
flat  sentence  under  the  state's  gun  law,'  are  eligible 
for  early  release.   If  during  a  state  of  emergency,  a 
second  90-day  reduction  occurs,  only  inmates 
incarcerated  in  the  state  prisons  are  eligible  for  the 
second  reduction;  inmates  housed  in  community 
corrections  centers  are  ineligible.   An  inmate  serving  a 
sentence  for  a  crime  committed  while  on  parole  due  to  a 
reduction  of  a  previous  prison  term  under  the  emergency 
powers  act  may  not  be  released  on  parole  under  a  future 


'   Michigan's  gun  law  provides  for  a  mandatory  tv/o- 
year  sentence  for  committing  a  felony  with  a  firearm. 
See:  Keon  S.  Chi,  "Prison  Overcrowding  Emergency  Powers 
Act:   The  Michigan  Experience,"  Innovations  (Lexington, 
Virginia:  Council  of  State  Governments,  1984),  p. 2. 


state  of  emergency, 


Oklahoma 
(Title  57,  sections  570  -  576,  OSA) 

Declaration  of  emergency.   Whenever  the  prison  system 
population  exceeds  95  percent  of  capacity  for  30 
consecutive  days,   the  Department  of  Corrections  must 
request  the  Governor  to  declare  a  state  of  emergency. 
Unless  the  Governor  finds  within  15  calendar  days  of  the 
request  that  an  emergency  does  not  exist,  the  prison 
overcrowding  state  of  emergency  is  in  effect. 
"Capacity"  means  the  actual  available  bed  space  as 
certified  by  the  State  Board  of  Corrections  subject  to 
applicable  federal  and  state  laws  and  the  rules  and 
regulations  promulgated  under  such  laws. 

Action  taken.   On  the  effective  date  of  the  emergency, 
the  Director  of  the  Department  of  Corrections  must  grant 
60  days  of  emergency  time  credit  to  eligible  inmates. 
The  emergency  time  credit  act  as  a  reduction  in  the 
inmates'  sentences.   If  this  action  does  not  reduce  the 
prison  population  to  95  percent  or  less  of  capacity 
within  50  days,  the  Director  must  grant  an  additional  60 
days  to  eligible  inmates. 

Eligible  inmates.   Eligible  inmates  are  those  who  are: 
classified  as  medium  security  or  lower,  not 
incarcerated  for  a  second  or  subsequent  offense,  and 
incarcerated  for  a  nonviolent  offense.   The  statute 
lists  41  crimes  that  are  violent;  inmates  committing 
these  crimes  are  ineligible  for  early  release. 


Georgia 
(Section  77-549,  GCA) 


Declaration  of  emergency.   The  Governor,  upon 
certification  by  the  Commissioner  of  Corrections  and 
approval  of  the  Director  of  the  Office  of  Planning  and 
Budget  that  the  population  of  the  prison  system  has 
exceeded  the  capacity  for  30  consecutive  days,  may 
declare  a  state  of  emergency.   "Capacity"  means  the 
actual  bed  space  in  the  prison  system  as  certified  by 
the  Commissioner  of  Corrections  and  approved  by  the 
Director  of  the  Office  of  Planning  and  Budget. 

Action  taken.   The  State  Board  of  Pardons  and  Parole 
must  parole  a  sufficient  number  of  inmates  to  reduce  the 
prison  population  to  100  percent  of  capacity. 
Eligible  inmates.   Any  inmate  who  is  not  a  dangerous 
offender  is  eligible  for  early  release.   The  statute 
lists  a  series  of  crimes  (e.g.,  murder,  kidnapping, 
rape)  which,  if  committed  by  an  inmate,  would  make  him 
a  dangerous  offender.   The  Board  must  give  special 
consideration  for  early  release  to  inmates  who  have 
participated  in  educational  programs  and  achieved  a 
fifth-grade  level  or  higher  on  standardize  reading 
tests . 

Tennessee 
(Sections  41-1-501  -  41-1-509,  T.C.A.) 

Declaration  of  emergency.   The  Governor  may  declare  a 
state  of  emergency  if  the  Commissioner  of  Corrections 
certifies  that  the  prison  system  population  exceeds  95 
percent  of  relevant  designated  capacity  for  30  days. 
"Designated  capacity"  means  the  number  of  inmates  that 
may  be  confined  in  all  state  correctional  facilities 


under  humane  and  constitutional  conditions,  as  ^ 

determined  by  the  Commissioner  of  the  Department  of 
Corrections . 

Action  taken.   The  Governor  must  do  one  or  both  of  the 
following:   (1)  direct  the  Parole  Board  to  reduce 
inmates'  release  eligibility  dates  by  a  percentage 
sufficient  to  allow  the  Board  to  immediately  consider 
and  release  on  parole  enough  inmates  to  reduce  the 
prison  population  to  90  percent  of  capacity,  and/or  (2) 
direct  the  Commissioner  of  Corrections  to  notify  all 
state  judges  and  sheriff   that  the  commitment  of  felons 
to  the  Department  of  Corrections  who  have  been  on  bail 
prior  to  their  convictions  must  be  stayed  or  otherwise 
delayed  until  up  to  60  days  after  the  prison  population 
has  been  reduced  to  90  percent  of  capacity. 

Eligible  inmates.   The  Governor  may  impose  any  ^ 

restrictions  regarding  inmates  or  types  of  inmates 
eligible  for  release. 

Florida 
(Section  944.598,  F.S.A.) 

Declaration  of  emergency.   The  Department  of 
Corrections  must  advise  the  Governor  whenever  the 
correctional  system  population  exceeds  99  percent  of 
lawful  capacity.   When  the  Governor  verifies  such 
certification,  the  Secretary  of  the  Department  of 
Corrections  declares  a  state  of  emergency.   "Lawful 
capacity"  means  the  total  capacity  of  all  institutions 
and  facilities  in  the  prison  system  as  determined  either 
by  the  Legislature  or  by  the  courts. 

Action  taken.   Sentences  of  eligible  inmates  are  reduced         V 


by  the  credit  of  up  to  30  days  gain-time  (similar  to 
good  time)  in  five-day  increments  as  is  necessary  to 
reduce  the  inmate  population  to  98  percent  of  lawful 
capacity.   If  the  emergency  still  exists  15  days  after 
the  gain-time  is  credited,  the  Secretary  of  the 
Department  and  the  Parole  and  Probation  Commission,  as 
appropriate  to  their  respective  functions,  must 
authorize  the  early  termination  of  incarceration  of 
certain  inmates  by  applying  gain-time  credits  in  five- 
day  increments. 

Eligible  inmates.   During  the  first  15  days  of  the 
emergency,  all  inmates  eligible  to  earn  gain-time  are 
entitled  to  have  their  sentences  reduced  by  the  credit 
of  additional  gain-time.   After  the  first  15  days, 
inmates  serving  sentences  of  three  years  or  less  who 
are  within  the  last  60  days  prior  to  release  by  parole, 
gain-time,  or  expiration  of  sentence  are  eligible  for 
the  early  termination  of  incarceration. 


Washington 
(Section  9.94A.160,  RCW] 


Declaration  of  emergency.   The  Governor  may  call  a  state 
of  emergency  when  the  population  of  a  state  residential 
correctional  facility  exceeds  its  reasonable,  maximum 
capacity. 

Action  taken.   The  Governor  may  do  one  or  more  of  the 
follov/ing:   (1)  Call  the  Sentencing  Guidelines 
Commission  into  an  emergency  meeting  for  the  purpose  of 
evaluating  the  standard  sentencing  ranges  and  other 
ranges.   The  Commission  may  adopt  any  revision  to  the 
ranges  that  it  believes  appropriate  to  deal  with  the 
emergency  situation.   The  Legislature  must  approve  or 


modify  the  revision  at  the  next  legislative  session. 
(2)  If  the  emergency  occurs  before  July  1,  1988,  call 
the  Board  of  Prison  Terms  and  Paroles  into  an  emergency 
meeting  for  the  purpose  of  evaluating  its  guidelines  and 
procedures  for  release.   The  Board  must  adopt  guidelines 
for  the  reduction  of  inmate  population  to  be  used  if  the 
Governor  calls  the  Board  into  an  emergency  meeting.   (3) 
Call  the  Clemency  and  Pardons  Board  into  an  emergency 
meeting  for  the  purpose  of  recommending  whether  the 
Governor's  commutation  or  pardon  power  should  be 
exercised  to  meet  the  emergency. 

Eligible  inmates.   The  Board  of  Prison  Terms  and 
Paroles,  in  adopting  their  guidelines,  may  not  reduce 
the  prison  term  of  an  inmate  serving  a  mandatory 
minimum  term,  confined  for  treason  or  for  any  violent 
offense,  or  found  to  be  a  sexual  psychopath.   The  Board 
must  give  priority  to  sentence  reductions  for  inmates 
confined  for  nonviolent  offenses,  inmates  who  are  within 
six  months  of  a  scheduled  parole,  and  inmates  with  the 
best  conduct  records  during  confinement. 
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